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CHIN, District Judge

Before this Court are thirty cases

relating to the nerger of Bank of
America  Corporation (" Bof A") with
Merrill Lynch & Co., Inc. ("Merrill

Lynch") and public disclosures nade in
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connection with the transaction. These
putative class actions include: (1)
actions based on al | eged [*9]
violations of the securities |aws,

including Sections 10(b) and 14(a) of
the Securities Exchange Act of 1934

(the "Exchange Act") and Rules 10b-5
and 14a-9 thereunder, respectively
(the "securities actions"); 1 (2

derivative actions alleging violations
of comon law fiduciary duties and

Section 14 of the Exchange Act (the
"derivative actions"); 2 and (3)
actions asserting clains under the
Enpl oyee Ret i r ement | ncone and
Security Act ("ERISA") on behalf of

participants in the BofA 401(k) plan
that held investnments in BofA stock
(the "ERI SA actions"). 3

1 The securities actions
i ncl ude: Sklar v. Bank of Anerica
Corp., No. 09 Gv. 580; Finger
Interests MNunber One, Ltd. .
Bank of America Corp., No. 09
Cv. 606; Fort Wrth Enployees'
Reti r ement Fund V. Bank of
America Corp., No. 09 Cv. 638;
Pal unbo v. Bank of America Corp.,
No. 09 Civ. 740; Zitner v. Bank
of Anerica Corp., No. 09 dCv.
881; Stabbert v. Bank of Anerica
Corp., No. 09 Civ. 928; Wlikson
v. Bank of Anerica Corp., No. 09
Gv. 1463; West Pal m Beach
Firefighters' Pension Fund .
Bank of America Corp., No. 09
Cv. 1612; Fauerbach v. Bank of
Anerica, No. 09 Civ. 1941; and
Raphael v. Bank of America Corp.,
No. 09 Civ. 2350. Two additional
[*10] actions were transferred to
this Court on June 10, 2009 for
coordi nat ed or consol i dat ed
pretrial proceedings by the Panel
on Mul tidistrict Litigation:
Cromier v. Bank of America Corp.,
No. 09 Civ. 5410 and Bahnnmier v.
Bank of America Corp., No. 09
Civ. 5411. (See Transfer Oder).

2 The derivative actions
i ncl ude: Loui si ana Muni ci pal
Police Enpl oyees Ret i r ement
Systemv. Lewis, No. 09 Cv. 808;
Wal dnan v. Lewis, No. 09 dCv.
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834; Hollywod Police Oficers'
Retirement System v. Lewis, No.
09 Cv. 1174; Siegel v. Lews,
No. 09 Civ. 1331; Snmith v. Lews,
No. 09 GCv. 1333; Lehnann v.
Lewis, No. 09 G v. 1434; Young V.
Lewis, No. 09 Civ. 1561; Anderson
v. Lewis, No. 09 Civ. 1572; West
Pal m Beach Firefighters Pension
Fund v. Lewis, No. 09 Cv. 2581;
and Westnorel and County Enployee
Retirement System v. Lewis, No.
09 Civ. 26009.

3 The ERI SA actions include:
Dailey v. Bank of Anerica Corp.,
No. 09 Civ. 851; WIson v. Bank
of Anerica Corp., No. 09 Gv.
880; Adans v. Bank of Anmerica
Corp., No. 09 Civ. 914; Wight v.
Bank of America Corp., No. 09
Cv. 1056; Stricker v. Bank of
America Corp. Corporate Benefits
Commi tt ee, No. 09 Gv. 1177;
Glliamv. Bank of Anmerica Corp.,
No. 09 Cv. 1606; Alvarez V.
[*11] Bank of America Corp., No.
09 Cv. 2389; and Calibuso .
Bank of Anmerica Corp., No. 09
Cv. 2674.

Moti ons have been nmade pursuant to
Rule 42(a) of the Federal Rules of
Civil Procedure for the consolidation
of the cases into three consolidated
actions: securities actions;
derivative actions; and ERI SA actions.
Motions have also been nmde for the
appoi ntnent of lead plaintiff and |ead
counsel in each of the three sets of
actions, pursuant to 15 US. C 8§
78u-4(a) (3) (B) (ii) and Fed. R Civ.
P. 23.

For the reasons set forth below,
t he securities actions are
consolidated, the group known as the
Public Pension Funds is appointed |ead
plaintiff in the securities actions,
and its choice for lead counsel is
approved. The derivative actions are
al so consolidated, the group known as
the Institutional Goup is appointed
interim |ead plaintiff, and its
attorneys Kahn Swick & Foti ("KSF') 4
and Saxena White P. A ("Saxena Wite")
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are appointed interim co-lead counsel.
Finally, the ERI SA actions are also
consolidated and the law firms of
Harwood Feffer LLP ("Harwood Feffer"),

Squitieri & Fearon, LLP ("Squitieri &
Fearon"), and Hagens Bernan Sobol
Shapiro LLP ("Hagens Berman") are
appoi nt ed interim co-|ead [*12]
counsel. Al other motions pending
before the Court related to these

actions are deni ed.

4 Kahn Swick & Foti was
formerly known as Kahn Gauthier &
Swi ck, LLC

BACKGROUND

A. The Facts

All the actions arise from BofA's
recent merger with Mrrill Lynch and
al l ege the sanme core set of facts.

Bof A
(the

On Sept enmber 15, 2008,
announced an agr eenent
"Agreenent”) to nmerge wth Merrill
Lynch in a $ 50 billion all stock
transacti on (the "Merger").
Di scussions between BofA and Merrill
Lynch about the Merger had conmenced
only a short whi |l e before the
Agreenment was announced. The terns of
the Merger were set forth in a Joint
Pr oxy St at enment (the " Pr oxy
St at ement ") filed wth the u. S
Securities and Exchange Conmi ssion
(the "SEC') on Novenber 3, 2008, and
mailed to all BofA shareholders of
record as of October 10, 2008. The
Pr oxy St at enent i ncor por at ed by
reference docunents filed by Bof A and
Merrill Lynch with the SEC, including
Quarterly Reports on Form 10-Q and

Current Reports on Form 8-K. The Proxy
Statenment (and docunents incorporated
by reference) are alleged to have
understated, concealed, or otherw se
failed to disclose Merrill Lynch's
true financial condition.

Bof A sharehol ders approved the
Mercier [*13] following a vote held
Decenber 5, 2008. Pursuant to the

terns of the Agreenent, Merrill Lynch
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shar ehol der s woul d receive 0. 8595
shares of Bof A stock for each of their

shar es, representing a value of
approximately $ 29 per Merrill Lynch
share. The transaction closed on
January 1, 2009. Bef ore t he
transaction closed, however, Bof A

officers and directors are alleged to

have |learned about Merrill Lynch's
heavy 2008 | osses and t he
deterioration of its fi nanci al
condition, but failed to disclose such
i nfornmati on or supplenent or anend the
Proxy Statenent. Bof A and Merrill

Lynch officers and directors are also

al | eged to have paid thensel ves
subst anti al bonuses. Bof A required
addi ti onal fundi ng and financi al
guarantees from federal gover nnent

officials to conplete its acquisition

of Merrill Lynch.

Facts regarding Merrill Lynch's
dire financial condition began to
energe in January 2009. Fol | owi ng
t hese disclosures, the narket price of
Bof A coomon stock fell to $ 5.10 per
share as of January 20, 2009, a
decline of 50 percent from the prior

week.
B. The Securities Actions

The securities actions assert two

primary legal claims: (1) violations
of Section 14(a) of the Exchange Act,
15 U S C 8§ 78n(a), [*14] and (2)

vi ol ati ons of
Exchange Act,

Sections 10(b) of the
15 U.S.C. § 78j(b). 5

5 Sone actions allege clains
under only Section 14(a) or
Section 10(b); ot hers al | ege

clai s under both statutes.

Plaintiffs' clains under Section
14(a) are brought on behal f of persons
who owned Bof A shares on the OCctober
10, 2008 record date and were entitled

to vote on the Merger. Plaintiffs
all ege that t he Pr oxy St at enent
setting forth the terns of the Merger
"contained material nmnisrepresentations
and omtted to disclose true facts
relevant to the Merger," including
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mat eri al facts about Merrill's
busi ness, financial condition, and the
subst anti al risks associ at ed with
Merrill's assets. (Sklar Conpl. PP 2,
49).

The Secti on 10(b) cl ai ns are
brought on behalf of persons who

purchased or otherwi se acquired BofA
stock during the alleged class period.
Plaintiffs allege that BofA and its
officers made false and/or msleading
statenments about the financial health
of Bof A and Merrill, such that class
menbers paid artificially inflated
prices for Bof A common stock.

C. The Derivative Actions

The derivative actions are brought
under Federal Rule of Cvil Procedure
23.1 on behalf of BofA Some of them

are also brought [*15] derivatively
on behalf of Merrill Lynch. The
actions name Bof A officers and
directors as defendants; sonme al so
name as defendants Merrill Lynch

officers and directors and financial

services firms who provided advisory
servi ces related to the nerger.
Def endant s are al | eged to have
breached their fiduciary duties to
their respective conpany and/or aided
and abetted one another in breaching
their fiduciary duties. Plaintiffs
also bring related common law clainms
for, inter alia, unjust enrichnent and
waste of corporate assets, as well as

clainms under Sections 14(a) and 10(b)
of the Exchange Act.

D. The ERI SA Actions

The ERISA actions are brought
pursuant to Section 502 of ERISA 29
US C 8§ 1132, against fiduciaries of
the BofA 401(k) Plan (the "Plan"),
which covers all Bof A and BofA
subsi di ary enpl oyees. Plaintiffs
allege that the Plan's fiduciaries

invested in Bof A commbn stock, even
t hough they knew or should have known
that the financial health of BofA was
at serious risk due to its acquisition
of Merrill Lynch and its January 2008
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acquisition of the fast-deteriorating
Countryw de Fi nanci al Cor por at i on.
Plaintiffs bring clainms for breach of
various fiduciary duties under ERISA
Sections 404 [*16] and 405.

Plaintiff Judy Calibuso also raises
clainms under Sections 404 and 405
rel at ed to Bof A' s Pensi on Pl an.
Pension Plan benefits are based on a
hypot hetical account tied, in part, to
hypot heti cal "i nvest nent credits.”

Participants determne how to invest
their hypothetical investnent credits.
Calibuso alleges that BofA has a

conflict of interest wth
the Pension Plan because
obligation depends on
sel ection of hypothetical investments.
She also clains that Pension Plan
fiduciaries have a "heightened duty"
-- which they breached -- to ensure
the Pension Plan offered "prudent
hypot heti cal i nvest nent options."
(Cal i buso Conpl. PP 50-60).

respect to
its funding
partici pants'

DI SCUSSI ON
A. Consolidation

Consolidation is appropriate where

there are actions involving "conmon
guestion[s] of law or fact" pending
before the Court. See Fed. R Civ. P.
42(a).

Here, separate consolidation of the
securities actions, derivative
actions, and ERI SA actions is

appropri ate. Def endants and novant
plaintiffs all seek consolidation, and
no opposition to consolidation has
been received. Wthin each of the
three sets of cases, the cases involve
common questions of law and fact
sufficient to warrant consolidation.
[*17] Judicial conveni ence and econony
will be pronoted by consolidation; it
will also avoid unnecessary costs to
the parties. See Johnson v. Celotex
Corp., 899 F. 2d 1281, 1284-85 (2d
Cr. 1990); In re Bear Stearns Cos.,
Sec., Derivative, & Enpl oyee Ret.
Income Sec. Act (ERISA) Litig., No. 08
MDL 1963 (RWS), 2008 U. S. Dist. LEXIS

LEXI'S 56009,
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106327, 2009 W 50132, at *4 (S.D.N.Y.
Jan. 5, 2009). Though the different
cases within each set of cases are not
identical, "[d]ifferences in causes of
action, def endant s, or the class
period do not render consolidation
i nappropriate if the cases present
sufficiently conmmon questions of fact
and law, and the differences do not
outweigh the interests of judicial
econony  served by consol i dation."
Kaplan v. GCelfond, 240 F.R D. 88, 91
(S.D.N.Y. 2007) . Accordingly, t he
securities actions, the derivative
actions, and the ERI SA actions will be
consolidated into three separately
consol i dat ed cases. Future cases
rai sing common questions of |aw and
fact filed in this Court or
transferred to this Court will also be
consol i dat ed into the appropriate
consol i dated case.

B. Lead Plaintiff and Lead Counsel
In The Securities Actions

1. Applicable Law

The Private Securities Litigation
Reform Act of 1995 (the "PSLRA")
[*18] requires the court to appoint a

"lead plaintiff" in private securities
class actions who is "the nenber or
menbers of the purported plaintiff
class that the court determines to be
nost capabl e of adequatel y
representing the interests of class
nenbers. " 15 us.C §
78u-4(a)(3)(B)(i). This provision of
the PSLRA was intended to ensure that
parties wth "significant financial
interests in the [litigation" would
oversee securities class actions and

control the managenent of such suits,
including the selection of counsel. In
re MDernmott Int'l Secs. Litig., No.
08 Civ. 9943 (DC), 2009 US. Dist.
LEXIS 21539, 2009 W 579502, at *1
(S.D.N.Y. Mar. 6, 2009).

Determ nation of the "nobst capable"
cl ass representative entails a
two-step process. First, the PSLRA
sets forth a rebuttable presunption
that "the nost adequate plaintiff" is
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"the person or group of persons" who

or that (a) has weither filed the
conpl ai nt or made a notion for
appoi ntnent as lead plaintiff, (b) has
"the largest financial interest in the
relief sought by the class,"” and (c)
"otherwi se satisfies the requirenents
of Rule 23 of the Federal Rules of
Civil Procedure.” 15 U S C §
78u-4(a) (3)(B)(iii)(1). In deciding

whi ch proposed lead plaintiff has "the

| ar gest [*19] financial interest in
the relief sought by the class,"”
courts consider four factors: "(i) the
gross nunber of shares purchased; (ii)
the net nunber of shares purchased;
(iii) the net funds spent; and (iv)
the net loss." In re MDernott Int'l,
2009 U.S. Dist. LEXIS 21539, 2009 W
579502, at *2; see also In re Initial
Pub. Ofering Sec. Litig., 214 F.R D

117, 121 (S.D.N. Y. 2002).

As for the requirenents of Rule 23,
at this st age a proposed | ead
plaintiff need only make a
"prelimnary showing" that it wll
satisfy the typicality and adequacy
requi renents of Rule 23. Kaplan, 240
FFRD at 94; In re |Initial Pub.
Ofering, 214 F.R D. at 121.

Second, ot her menber s of t he

purported class nmay try to rebut the
statutory presunption by show ng that
the presunptive lead plaintiff wll
not fairly and adequately protect the
interests of the class or is incapable
of adequately representing the class
because of "uni que defenses." 15
US. C 8 78u-4(a)(3)(B)(iii)(ll).

The Court has the discretion to

appoint nore than one lead plaintiff
and can aggregate the |osses suffered
by the nenbers of a group of
i nvestors. See Varghese wv. Chi na
Shenghuo Pharm Hol dings, Inc., 589 F.
Supp. 2d 388, 391-92 (S.D.N.Y. 2008)
(di scussing when courts [*20] have

permitted group of investors to be
appointed lead plaintiff).

2. Application
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a. Presunptive Lead Plaintiff

The fol |l owi ng putative cl ass
menber s have timely nmoved for
appoi ntnment as lead plaintiff:

-- The California Public Enployees'
Retirement System and the California
State  Teachers’ Reti r ement System
(together, the "California Funds");
they are represented by Gant &
Ei senhof er PA;

-- The
and Sout hwest
t he West

Central States, Southeast
Areas Pension Fund and

Virginia | nvest ment
Management Boar d (t oget her, t he
"Institutional Investor Goup"); they
are represented by Coughlin Stoia
Gel l er Rudman & Robbi ns;

-- The
System of
Enpl oyees
Teachers
Stichting

State Teachers Retirenent
Ohi o, the OChio Public
Reti r ement System t he
Retirement System of Texas,
Pensi oenf onds Zorg en
W1 zijn, represent ed by PGGM
Ver nongensbeheer B. V. and Fj ar de
AP- Fonden (t oget her, t he "Public
Pension Funds"); they are represented
by three law firnms, Bernstein Litowitz
Ber ger G ossman LLP ("Bernstein
Litowitz"), Kaplan Fox & Kilsheiner
LLP ("Kaplan Fox"), and Barroway Topaz
Kessler Meltzer & Check LLP ("Barroway
Topaz"); and

-- Finger Interests Nunmber One,
Ltd. ("Finger Interests"), represented
by Susman Codfrey [*21] LLP.

O the lead plaintiff novants, the
Public Pension Funds have the | argest
financial interest. Their interest is
certainly greatest under the four
objective factors commonly wused by
courts: gr oss nunber of shares
pur chased, net numnber of shares
purchased, net funds spent, and net
| oss. The Publ i c Pensi on Funds
pur chased a gr oss nunber of
20,734,391.75 Bof A shares and a net
nunber of 15,051,110.99 shares from
July 21, 2008 to January 20, 2009, the

| ongest class period identified. (See
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Fox Decl. Exs. F, G H I, J). They
spent $ 259,745,374 and claim | osses
of approximately $ 273.5 nmillion under
t he first-in, first-out ("FIFO")
cal culation nethod and $ 222.7 mllion
under the last-in, first-out ("LIFO")
calculation nethod. (ld.). The novants
wi th the next-highest nunber of shares
purchased are the California Funds,

who purchased a gross nunber of
18, 103, 449 shares and a net nunber of
9,330,506 shares during the dass
Period. (See Levine Decl. Exs. B, C
D, E). The California Funds'
expenditures and losses are also

smal l er than the Public Pension Funds;
they spent $ 149,273,141 and claim an
approximately $ 260 nillion FIFO |oss
and an approximately $ 98.1 nillion

LIFO loss. 6 (1d.).
6 The [*22] nunbers are
approxinmate as the California
Funds reference different FIFO
loss figures in their notion
papers, all in the $ 260-269
mllion range.
In addition, the Public Pension

Funds held around 34.4 mllion shares
of Bof A stock as of the OCctober 10,
2008 record date, and they held 31
mllion shares eligible to be voted on

the nerger. (Supp. Fox Decl. Ex. A).
The nunber of shares held is another
factor that my be considered in
gaugi ng t he novant s’ fi nanci al
interest in the Section 14(a) clains.
See Zucker v. Zoran Corp., No. 06 Gv.
4843 (WHA), 2006 U.S. Dist. LEXIS
93469, 2006 W 3591156 at *3 (N.D.
Cal. Dec. 11, 2006). Although the
California Funds note that they held

approxinmately four mllion nore shares
of Bof A common stock as of the record

date (Cal. Funds Reply at 7), the
Public Pension Funds' holdings were
still subst anti al and support the
determi nation that they have the
| argest financial interest in the
l[itigation. Finger Interests, which
seeks appointnent as a niche |Iead
plaintiff for the Section 14(a)

plaintiffs only, owned only 1,064,711
Bof A shares as of the record date.

LEXI'S 56009,
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At this stage of the |litigation,
Publ i c Pensi on Funds al so
the requirenents of Rule 23
of t he Feder al Rul es of Cvil

Procedure, " [*23] 15 Us.C §
78u-4(a)(3)(B)(iii)(l), as they have
made a prelimnary showi ng that they
can neet the adequacy and typicality
requi renents of Rule 23. Their clains
"arise[] from the sane course of

events"” and they mmke "simlar |egal

argunents to prove the defendant[s']

liability" as the other putative class
menbers. In re Bear Stearns, 2008 U.S.

Dist. LEXIS 106327, 2009 W 50132, at

*8 (defining standard for typicality).

Li ke other putative nenbers of the
class, the Public Pension Funds were
entitled to vote on the nerger between
Bof A and Merrill Lynch, and they had
purchased or otherwi se acquired BofA
securities at prices al | egedl y
inflated by defendants’ materially
false and m sl eadi ng statenents and/or

omissions. As a result their clains
are typical in that they allege
mat eri al m sst at enent s and/ or

om ssions made by defendants related
to the nerger, and they share an
interest in establishing defendants
liability and achieving the maxi mum
anount of recovery. See also In re
Dr exel Burnham Lanmbert G oup, 960 F.2d
285, 291 (2d Cr. 1992) (the
availability of different sources of

recovery for class nenbers does not

destroy typicality); In re Bear

Stearns, 2008 U.S. Dist. LEXIS 106327,

2009 W 50132, at *8 (some factual

differences wll not destroy [ *24]

typicality "as simlarity of |egal

theory may control even in the face of

di fferences of fact").

t he
"satisf[y]

Public Pensi on Funds al so
the adequacy requirenent, as
the greatest financi al
the outconme of the case,
to be otherw se

The
satisfy
they have
interest in
their interests appear
aligned with those of the putative
cl ass, and t hey have ret ai ned
compet ent and experienced counsel. See
Kapl an, 240 F.R D at 94 (" The
adequacy requi r enent is sati sfied
where: (1) class counsel is qualified,
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experi enced,
conduct the
no conflict

and generally able to
litigation; (2) there is
bet ween the proposed |ead
plaintiff and the nenbers of the
class; and (3) the proposed |ead
plaintiff has a sufficient interest in
the outcome of the case to ensure
vi gorous advocacy."). Moreover, the
group is conprised of large public
pension funds in the United States and
Europe; they are thus the type of
sophi sticated institutional investors
envi si oned by Congr ess in t he
enact ment of the PSLRA. See Ferrari v.
Inpath, Inc., No. 03 Civ. 5667 (DAB)
2004 U.S. Dist. LEXIS 13898, 2004 W
1637053, at *3 (S.D.NY. July 20,
2004) .

The California  Funds and the
I nstitutional Investors Fund argue
that the Public Pension Funds are not
a proper group of plaintiffs, claimng
[ *25] t hat t he group is a
| awyer-driven creation assenbled to
establish t he | ar gest financi al
i nterest in t he [itigation. I
di sagree. The Public Pension Funds
have shown that they are able to
“function cohesively and to
effectively manage the litigation
apart from their |awers." Varghese,
589 F. Supp. 2d at 392; see also
Hevesi v. Citigroup Inc., 366 F.3d 70
83 n.13 (2d Cr. 2003) ("[T]he role of
the lead plaintiff 1is to enpower
investors so that they -- not their
| awyers -- exercise primary contro
over private securities litigation.").

They have submitted decl arations
denonstrating cooperative efforts
anmong the funds. (See Fox Decl. Ex. L;
Supp. Fox Decl . Ex. A .
Representatives from the different
funds have discussed decision to act
jointly in the case and have nade
plans for joint oversight over the
litigation and joint supervision of
counsel , i ncl udi ng i mpl ementi ng
protocols for regular conmunication
anmong nenbers and with counsel. (1d.).
The funds also each have interna
personnel to represent them in the

group and have net
conf erence calls.

in person and on
(1d.). Such
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denonstrat ed
plaintiffs,

cooperation
particularly plaintiffs
that are sophisticated institutiona
i nvestors, [*26] satisfies concerns
about designating groups as |ead
plaintiffs that are in fact don nated
by counsel. Cf. In re MDernott Int'l,
2009 U S. Dist. LEXIS 21539, 2009 W
579502, at *5 (rejecting proposal to
appoi nt co-lead plaintiffs because
plaintiffs had not "provided the Court
with any evi dence of their
pre-litigation rel ati onshi p, their
past cooperation, or any plans for
future cooperation"); In re Tarragon
Corp. Sec. Litig., No. 07 CGv. 7972
(PKC), 2007 U S Dst. LEXIS 91418,
2007 W 4302732, at **1-2 (S.D.NY.
Dec. 6, 2007) (rejecting gr oups
because there was "no showi ng that the
menbers of either 'group' have, in
fact, functi oned as a group").
Al though the nenbers of the Public
Pensi on Funds may not have functioned
as a group in the past, for purposes
of this litigation, it is clear they
have functioned as a group and intend
to continue to do so.

anmong

G oups of plaintiffs are
specifically permtted by the PLSRA to

be appointed lead plaintiff. 15 U S.C
§ 78u-4(a)(3)(B)(i) (courts "shal
appoint as lead plaintiff the menber

or nenbers of the purported plaintiff
class that the court deternmines to be
nost capabl e of adequatel y
representing the interests of class
menbers") (enphasis added). Because
they have established their ability to
act independent [*27] of counsel, the
Public Pension Funds are a proper
group and are presunptive | ead
plaintiffs.

b. Rebutting the Presunption

The statutory presunption in favor
of the Public Pension Funds is not
rebutted. None of the other novants
for appointnent as lead plaintiff have
shown that the Public Pension Funds
will not fairly and adequately protect
the interests of the class or that
they, because of "unique defenses,"
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are i ncapabl e of
representing the class.
78u-4(a) (3)(B)(iii)(ll).

adequatel y
15 USC 8§

Finger Interests argues that the
Public Pension Funds and the other
pensi on fund movants cannot adequately
repr esent t he Section 14(a)
sharehol der class because they are
former Merrill Lynch sharehol ders who

benefitted from the merger. It clains
that the relief sought by pre-existing
Bof A sharehol ders under Section 14(a)
directly conflicts with the interests
of the Public Pension Fund and other

menbers of the Section 10(b) class
because of their Merrill Lynch
hol di ngs. (Finger Interests Opp'n at
3-11).

Fi nger I nterests' argunments are
unavailing. At this early point in the
litigation, its claim that an actual
conflict exists between plaintiffs in

the putative Section 10(b) and Section
14(a) cl asses [ *28] remai ns
specul ative and premature. VWile the
Public Pension Funds held shares in
both Bof A and Merrill Lynch prior to
the nerger, their pre-existing BofA
shares were substantial -- nearly 35
mllion. By contrast, they held only
around 8.8 mllion Merrill Lynch
shares. (Public Pension Funds Reply
Mem at 5). The Public Pension Funds
therefore have an enornous economc
notivation to seek recovery on behalf
of pre-existing Bof A sharehol ders on
both the Section 10(b) and Section
14(a) clainms. See In re El an Corp.
Sec. Litig., No. 02 Cv. 865 (WKFM,
2002 U.S. Dist. LEXIS 23162, 2002 W
31720410, at **3-4 (S.D.N.Y. Dec. 3,

2002) (rejecting notion for separate
lead plaintiff to be appointed where
no cl ear conflict of i nterest
exi st ed). The suggestion that the
Publ i c Pension Funds, because of their
Merrill Lynch holdings, would have
wanted the nerger to go through
regardl ess of the harm that it mght
cause to their pre-existing BofA
investnments is speculative. No actual

been shown
statutory

has
t he

i nt er est
r ebut

conflict of
t hat woul d
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presunption in favor of appointing the

Public Pensi on Funds as | ead
plaintiff.

Fi nger Interests' pr oposed
appoi ntnment as niche plaintiff for the

Section 14(a) class would add to the

expense [*29] of the litigation, to
the detrinment of BofA sharehol ders,
and is not warranted under t he
ci rcumst ances. "TA wi de rangi ng
anal ysi s under Rul e 23 is not
appropriate at this stage of the
litigation and should be Ileft for
consideration of a notion for class
certification.” In Re Bear Stearns,
2008 U.S. Dist. LEXIS 106327, 2009 W
50132, at *8 (Jan. 5, 2009)
(alterations in t he original)

(citation and internal quotation marks
omtted). Whet her subcl asses are
necessary to advance the interests of
pre-exi sting Bof A sharehol ders who did
not hold Merrill Lynch stock nay be

revisited then. See In re Elan Corp.,
2002 U.S. Dist. LEXIS 23162, 2002 W
31720410, at *4; see also Constance
Sczesny Trust v. KPMG LLP, 223 F.R D.
319, 325 (S.D.N. Y. 2004) (though Iead
plaintiff nmay face unique defenses,
interests of different class nenbers

"not sufficiently differentiated to
require the appointnent of a 'niche'
lead plaintiff at this tinme").

c. Lead Plaintiff's Selection of

Counsel

The PSLRA provides that
adequate plaintiff shall, subject to
the approval of the court, select and
retain counsel to represent t he
class." 15 UusS.C 8
78u-4(a)(3)(B)(iv). The Public Pension
Funds have selected the law firms of

the "nobst

Kapl an Fox, Bernstein Litowitz, and
Barroway Topaz [*30] to serve as |ead
counsel. Al three firns are highly

experienced in prosecuting securities

class actions. Additionally, the firms
indicate that they have inplenented
measures to limt Jlegal fees and
costs, including dividing |abor anong

counsel for the sake of
requiring approval for

ef ficiency,
significant
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expenses, and negoti ati ng a
conpetitive fee agr eenment with
plaintiffs. (Fox Decl. Ex. L; Supp.
Fox Decl. Ex. A). Accordingly, the
Publ i c Pensi on Funds’ choi ce of
counsel is approved.

C. Interim Lead Counsel In The
Derivative and ERI SA Actions

1. Applicable Law

In conplex cases, courts may
appoi nt a plaintiff | eader shi p
structure to coordi nate t he
prosecution of the litigation. Fed. R
Cv. P. 23(g)(3) provides that courts
"may designate interim counsel to act

on behalf of a putative class before
determining whether to certify the
action as a class action." Interim
class counsel's role is to "fairly and

adequately represent the interests of
the class.” Fed. R GCiv. P. 23(g)(4).
Wiile not statutorily required, the
appoi ntnent of interim class counsel
may be  hel pful in “"clarify[ing]
responsibility for protecting the
interests of t he cl ass during
precertification activities, such as
maki ng [ *31] and responding to
not i ons, conducti ng any necessary
di scovery, novi ng for cl ass
certification, and negoti ati ng
settlenent.” Federal Judicial Center,
Manual For Conplex Litigation 21.11
(4th ed. 2004); see also MacAlister v.
Guterma, 263 F.2d 65, 68-69 (2d Cr.
1958) (benefits of appointing |ead
counsel i ncl ude elimnating

duplication and repetition).

cl ass
appoi nt t he

In appoi nti ng interim
counsel , courts  nust
applicant "best able to represent the
interests of the class.” Fed. R GCiv.

P. 23(g)(2). Courts consider:

(i) the work counsel has
done in i dentifying or
i nvestigating pot enti al
clains in the action;

(ii) counsel's experience
in handling class actions,
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and the types of clains

asserted in the action;

(iii) counsel's know edge
of the applicable | aw, and

(iv) the resources that
counsel wi | commi t to
representing the class.

Fed. R Cv. P. 23(9)(1)(A). They my
al so  consi der "any ot her matt er
pertinent to counsel's ability to
fairly and adequately represent the
interests of the class." Fed. R Giv.
P. 23(9)(1)(B). These include: "(1)

t he
t he

the quality of the pleadings; (2)
vi gorousness of the prosecution of

| awsuits; and (3) the capabilities of
counsel ," [*32] In re Converse Tech.,
Inc. Derivative Litig., No. 06 GCiv.

1849 (NGG (RER), 2006 U.S. Dist. LEXIS
94235, 2006 W 3761986, at **2-3
(S D.NY. Sept. 22, 2006), as well as
whet her counsel "are qualified and
responsi bl e, [whet her] they wll

fairly and adequately represent all of

the parties on their side, and .o
[ whet her] their char ges wil | be
reasonable." In re Bear Stearns, 2008
Us Dist. LEXIS 106327, 2009 W
50132, at *11 (quoting Manual For

Conpl ex Litigation 8§ 10.22).
2. Application
a. Derivative Actions

The following putative plaintiffs
have filed notions seeking appoi nt nent

as lead derivative plaintiff and to
have their counsel appoi nted | ead
counsel :

-- West Palm Beach Police Pension
Fund, the Firenmen's and Policenen's
Pension and Relief Fund of the Gty of
Tuscal oosa, and t he West nor el and
County Enpl oyee Reti r ement System
(together, the "Pension Funds") nove
for appointnent as lead plaintiff and
to have their counsel Scott + Scott
LLP ("Scott + Scott") appointed as
| ead counsel; they are joined by
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plaintiff James F. Lehmann;

-- Edward Thomas Snmith and Martin
Siegel nove for the appointment of
Weiss & Lurie and The Brualdi Law
Firm P.C. ("The Brualdi Law Firnm') as
co-l ead counsel; and

-- Loui si ana Muni ci pal Pol i ce
Enpl oyees Retirenent [ *33] System
(" LMPERS") and Hol | ywood Pol i ce
Oficers Retirement System (together,

the "lInstitutional Goup") nove for

appoi ntnent as co-lead plaintiffs and
to have their counsel KSF and Saxena

Wi te appointed as co-1ead counsel.

After review of the factors and
t aki ng ot her consi derati ons into
account, | appoint the Institutional
Goup interim lead plaintiff and KSF
and Saxena White interim co-Ilead
counsel. As an initial matter, | note
that all of the above law firnms have

denonstrated that they are experienced
and qualified to serve as interim | ead

counsel . Each has experience handling
conpl ex litigation, i ncl udi ng
sharehol der derivative suits, and has
know edge of the applicable law. The

pl eadings are also well-drafted and
each firm has shown itself to be
Vi gor ous in its prosecuti on. My

decision is based on the foll ow ng.

First, the Institutional Goup is
conpri sed of t wo institutional
investors who are well-suited to

acting on behalf of the putative class
prior to certification. LMPERS is an
experienced and active institutional
litigant; it noreover has experience
as a plaintiff in derivative actions
on behalf of Sof A and Merrill Lynch.
See Louisiana Min. Police Enployees
Ret. Sys. v. Thain [*34] et al., No.
08 Civ. 7618 ( PKC) (S.D.N.Y.);
Loui siana Mun. Police Enployees Ret.
Sys. v. Lewis et al., No. 08 Cv. 4561
(N.D. cCalif.). A though the Pension
Funds note that both actions were
voluntarily dismssed after relatively
little activity had occurred, this
does not detract from LMPERS
experi ence and experti se.

LEXI'S 56009,
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Second, Saxena \Wiite has been
i nvol ved as co-1| ead counsel in
derivative Ilitigation on behalf of
Merrill Lynch. See In re Merrill Lynch
& Co., Inc. Sec., Derivative & ERI SA
Litig., Mster File No. 07 Civ. 9633
(JSR) (DFE) (S.D.N.Y.). Though the
actions are not related, there may
wel | be overlap enhancing Saxena
White's capabilities to act as an
effective representative for the class
in this action.

Fi nal |y, a co- | ead counsel
structure is appropriate, as Saxena
VWhite and KSF will be able to share

resources and expertise for t he
litigation of the <case during the
pre-certification stage. Contrary to
t he Pension Funds' assertion, there is
no preference for only one law firmto
be appointed |ead counsel in cases
such as the current action, with many
different defendants and conplicated
i ssues. Rat her, appoi nt nent of
mul ti ple counsel is routine and wi dely
accept ed.

The other npvants [*35] advance
different argunents in favor of their
own  appoi nt ment and  agai nst t he
appoi ntment of KFS and Saxena Wite
and the I nstitutional G oup. In
general , however , t he di f ferent
novants' criticism of each others'

clainms and pleadings is unconvincing.
All of the derivative conplaints
i nclude roughly the sane allegations;
each also contains unique factual
al | egati ons, | egal t heori es, and
claims. | need not determne which
compl aints are superior to the others.
Many, if not all, deficiencies in the
different conplaints nmay be cured when
t he Institutional Goup files a
consol i dated derivative conplaint, and
di fferences anong the conplaints can
al so be addressed at that tine.

Accordingly, the Institutional
G oup is appoi nt ed interim |ead
plaintiff in the derivative actions

and KSF and Saxena White are appointed
interimclass counsel.
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b. ERI SA Actions

The following plaintiffs have filed

noti ons seeking appointnment as |ead
ERI SA plaintiff and/or |ead counsel:

- Vernon Dailey, Rhonda WIson, and
Mark Adams nove to have Harwood
Feffer, Squitieri & Fearon, and Hagens
Ber man appoi nt ed interim co-Ilead
counsel ;

- Margaret Stricker and M chael
Andrews nove for Andrews to Dbe
appointed lead plaintiff and [*36] to
have Johnson Bottini, LLP appointed as
interim class counsel wth Mirray,

Frank & Sailer LLP as |iaison counsel;

- Leo Glliam noves for appointnent
as interimlead plaintiff with Stanley
Lubof f and Robert E Gaynor and to
have Stull, Stull & Brody appointed as
interimlead counsel;

- Alma Alvarez and Kelly Wigel
nove for appointnent as interim |ead
plaintiff and to have Bailey & d asser
LLP and Schneider Willace Cottrell
Brayton Konecky LLP appointed as
interimco-|ead counsel; and

Cal i buso noves for

lead plaintiff and to
have Lew s, Feinberg, Lee, Renaker &
Jackson, P.C. ("Lewis Feinberg") and
Li eff, Cabraser, Heimann & Bernstein,
LLP ("Lieff Cabr aser™) appoi nt ed
interim co-lead counsel, wth Lieff
Cabraser appointed as |iaison counsel
and Ferguson, Stein, Chanbers, G esham
& Sumter, P.A ("Ferguson Stein") and
Qutten & ol den, LLP ("Qutten &
Col den") appoi nt ed as addi ti onal
counsel .

- Judy
appoi nt nent as

After review of the factors and
t aki ng ot her consi derati ons into
account, | appoint Harwood Feffer,
Squitieri & Fearon, and Hagens Bernman
interim co-lead counsel, with no
designation of interimlead plaintiff.
Here, where all of the novants for
interim lead plaintiff are individual
[*37] Plan participants -- not active,

experienced institutional [litigants

LEXI'S 56009,
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like LMPERS in the derivative actions

-- the rationale for appointing an
interim lead plaintiff is [Iacking.
Appointing interim class counsel is
sufficient to protect the interests of
the class during the pre-certification
period. Accordingly, | focus on the
candidates for lead and co-lead class
counsel .

As with the derivative actions, all
of the law firnms in the ERISA actions
have denonstrated their experience and

qualifications to serve as interim
| ead counsel. My decision is based on
the foll ow ng.

First, Harwood Feffer, Squitieri &
Fearon, and Hagens Berman brought
three of the eight ERISA clainms. In
addition to Dailey, WIson, and Adans,
plaintiff Lesley Wight also concurs

in the proposed |eadership structure,
creating consensus anong plaintiffs in
four of the eight ERISA actions filed.
(Ber man, Har wood, Squi tieri Joi nt
Decl. P 3).

Second, underscoring
to coordinate their
seek consensus, Har wood Feffer,
Squitieri & Fearon, and Hagens Bernan
have already taken meani ngful steps in
t he litigation to advance t he
interests of the putative class,
including filing the first three
complaints [*38] on behalf of Plan
partici pants, obtaining Plan docunents
and requesting additional docunents
from Bof A, interviewing and surveying
class nenbers, consulting wth a
fi nanci al expert about pot enti al
damages, conmmuni cati ng with
defendants' counsel, and setting up a
website with a description of the case
and an invitation to Plan participants

their ability
activities and

to register their interest in the
case. (ld. PP 12-16). These actions
not only denonstrate the firns'
expertise, but also their ability to
wor k cooperatively.

Last, both Harwood Feffer and
Squitieri & Fearon are based in New
York. Hagens Berman is based in
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Seattl e but has attorneys in New York,
as wel | .

O her novants' argunments agai nst
t he appointnent of the Harwood Feffer
group are unavailing. The invol venent
of three law firns is appropriate for
a class action of this conplexity.
Addi tional ly, t he conflicts of
i nterest identified by the other
novant s remain specul ative and
hypot hetical at this point. Finally,
al though the different novants argue
against the quality of the Dailey,
Adans, and WIlson conplaints, the
pl eadings are well-drafted and, as

di scussed above wth the derivative
actions, any differences anobng the
conplaints may be addressed wth
[*39] the filing of a consolidated
conpl ai nt.

Accordi ngly, Har wood Fef fer
Squitieri & Fearon, and Hagens Berman
are appointed interimco-lead counsel

CONCLUSI ON

For the reasons set
the securities,

forth above,
derivative, and ERI SA
actions are each separately
consol i dat ed. Future cases raising
conmon questions of law and fact filed
in this Court or transferred to this
Court will also be consolidated into
t he appropriate consolidated case.

Page 15

LEXI S 56009, *38

The Public Pension Fund group is
appoi nt ed | ead plaintiff in t he
securities actions, and its choice for
| ead counsel is appr oved. The
Institutional G oup is appoi nt ed
interim | ead plaintiff in t he

derivative actions and KSF and Saxena

VWhite are appointed interim co-Iead
counsel . Harwood Feffer, Squitieri &
Fear on, and Hagens Ber man are
appointed interim co-lead counsel in

the ERI SA acti ons.

Lead counsel for each set of
plaintiffs shall subnmt a proposed
consolidation order on notice wthin
ten days hereof. The parties shal
meet and confer wthin twenty days
hereof to agree upon an initial case
managenent order for subnission to the
Court, for its approval. They shal
appear at a pre-trial conference on
July 29, 2009, at 10 a.m in Courtroom
11A

SO ORDERED.
Dated: [*40] New York, New York
June 30, 2009

/'s/ Denny Chin

DENNY CHI N

United States District Judge



